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T w o  RECENT M A J O R  EVENTS emphasize the 
timeliness of a review of proprietary rights in sound recordings that 
affect the uses of archival collections. On October 15, 1971, Public Law 
92-140 was enacted, amending the copyright law to provide a limited 
copyright in sound recordings, protecting against their unauthorized 
reproduction and distribution. This new law applies only to sound re- 
cordings fixed and published on or after February 15, 1972. 
The second event was an international conference in Geneva on Oc-
tober 18-29, 1971, at which representatives from fifty countries adopted 
a “Convention for the Protection of Producers of Phonograms against 
Unauthorized Duplication of their Phonograms.” Under this conven- 
tion each participating country will protect sound records (phono- 
grams) produced in other adhering countries against reproducing, im- 
porting, and distributing unauthorized duplicates intended for the pub- 
lic. This convention becomes effective when at least five countries have 
adhered to it. 
SOME PERTINENTGENERAL OF COPYRIGHTA S P E ~ S  
To elucidate problems that arise in using archival collections of 
sound recordings, it seems necessary to outline some aspects of copy- 
right pertaining generally to literary and musical works, for which 
copyright concepts have been established, and to consider the exten- 
sion of these concepts to the new copyright category of sound record- 
ings. 
DISTINCTION BETWEEN WORK RECORDED AND RECORDING 
First, it is essential to note a vital distinction: the musical composi- 
tion or literary script (often referred to as ?he underlying work”) of 
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which a performance or rendition is recorded is one thing, but the re- 
cording of the sounds produced by the performance or rendition is dis-
tinctly another. This distinction can be illuminated by considering two 
different situations: (1)in a recording of a Beethoven symphony, the 
composer’s symphony is in the public domain, but the recording of the 
performance may be subject to copyright protection; ( 2 )  in a record- 
ing of a recent musical composition, the composition is almost certain 
to be copyrighted for the benefit of the composer and publisher, while 
the recording of the performance may have a separate copyright for 
the recording company and performers. 
A further distinction may be made between the performance or rendi- 
tion that is recorded, and the recording as a finished product that in- 
corporates the work of the recording technicians, editors, etc. This 
distinction is shown by comparing a recording of an orchestral sym- 
phony with a recording of natural or mechanical sounds, such as bird 
calls or traffic noises, which does not involve a performance or rendition. 
COPYRIGHT IN THE UNDERLYING WORK 
Literary and musical compositions have traditionally had copyright 
protection. For purposes of this article, the most significant uses of 
compositions covered by copyright are their reproduction, in printed 
form or in sound recordings, and their public Performance for profit. 
This enumeration of the uses covered by the copyright in literary and 
musical works is not exhaustive. The copyright extends also to transla- 
tions and adaptations of these works) including use in motion pictures 
or other media. The right of public performance, which includes 
broadcasting, pertains to performances by recordings as well as live. 
For dramatic works, this right extends to all public performances, 
whether for profit or not. The list of uses subject to copyright is found 
in 17 United States Code $1. 
The reproduction rights of the copyright owner of a literary or musi- 
cal work are subject to certain limitations. Among these is the provision 
for a compulsory license for recording musical works. Under this provi- 
sion, once the copyright owner has permitted a musical composition to 
be recorded, anyone may record it by giving notice of intention and 
paying two cents per record to the copyright owner. This compulsory 
license does not authorize the duplication of another maker’s sound re- 
cording, it simply authorizes the use of the musical work in the li- 
censee’s own sound recording. Duplication of another maker‘s recording 
would involve use of both the musical composition and the recording 
LIBRARY TRENDS[ 1481 
Copyright 
itself; the latter, as mentioned, may be subject to a separate copyright. 
The performance rights of the copyright owner of a literary or musi- 
cal work-including performance by playing a sound recording-are 
confined to public performances, and, except for dramatic works, are 
limited to public performances for profit. Thus, playing a recording for 
individual listeners or for a small private group would not be restricted 
by copyright; playing a recording of a nondramatic work for a larger 
public audience would remain free of copyright restriction as long as 
no commercial gain was involved. 
When a copy of a copyrighted work has been sold or given away, the 
owner of that copy is free to use or dispose of it as he or she wishes. 
Thus, an archival institution that has acquired ownership of copies, in- 
cluding recordings, may lend them to its patrons or may sell or other- 
wise dispose of them as it sees fit. 
Perhaps the most significant limitation on the rights reserved to 
copyright owners of literary and musical works is the privilege of users 
to make “fair use” of the work. Though the doctrine of fair use is 
widely known and much discussed, its bounds are imprecise, and it is 
no more capable of precise definition than are concepts such as due 
care, fair play, or ethical conduct. Broadly, the fair use doctrine per- 
mits the reproduction of a reasonable portion of a work necessary for a 
legitimate purpose in circumstances that do not impair the copyright 
owner’s potential market. However, no general rule of thumb can be 
stated as to how much of a work may be reproduced as a fair use in 
the great variety of situations where the doctrine might be applied. 
No provision for fair use is found in the present copyright statute. 
The doctrine has been developed in court decisions over a long period, 
but these decisions have dealt primarily with quotations by authors 
from the works of other authors. However, the principles underlying 
the doctrine as enunciated by the courts are applicable to the repro- 
duction of extracts from copyrighted works for other purposes. In the 
successive bills that have been in Congress for a comprehensive revi- 
sion of the copyright law (currently S. 644 in the 92nd Congress), fair 
use is explicitly provided for ($107), and mention is made of “repro-
duction in copies or phonorecords” as possible instances of fair use, and 
of “teaching, scholarship, or research” among the stated examples of 
purposes for fair use. This bill lists the principal criteria of fair use as 
extracted from the court decisions : 
In determining whether the use made of a work in any particdar case is a 
fair use, the factors to be considered shall include: 
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(1j the purpose and character of the use; 
(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 
(4)  the effect of the use upon the potential market for or value of the 
copyrighted w0rk.l 
Librarians have usually acted on the premise that the fair use doc- 
trine justiiies reproduction of a single copy of a portion of a COPY-
righted work (usually an article in a journal or a comparable portion of 
a book) for research use by an individual. Reproducing multiple copies 
for a group has generally not come within the bounds of fair use, and 
publishers have expressed their fear that the single-copy premise might 
lead to the reproduction of a number of “single copies” of the same 
work for many individuals. The single-copy premise is being chal- 
lenged in a suit (Williams and Wilkins Co. vs. T h United States) now 
pending in the U.S. Court of Claims involving materials copied by the 
National Library of Medicine from the plaintiffs copyrighted medical 
journals. 
The pending bill for copyright law revision also contains special 
provisions ( §108),supplementing the general fair use provisions, for the 
reproduction of copyrighted material by libraries. Under these special 
provisions, a library would be expressly permitted: (1)to make a single 
copy or phonorecord of an unpublished work in its collections, either 
for preservation or for deposit in another library; (2)  to make a single 
copy or phonorecord of a published work to replace one that is dam- 
aged, deteriorated, lost, or stolen, when a new one is not available for 
purchase; and (3)  to make a copy for a researcher of certain kinds of 
works (not including musical or audiovisual) beyond the limits of fair 
use, if a new copy is not available for purchase. In addition, libraries 
would not be liable for unsupervised public use of reproducing equip- 
ment on their premises, as long as a copyright warning was posted on 
the equipment. 
EXTEZWION TO SOUNDRECORDINGSOF COPYRIGHT 
Until recently the copyright statute of the United States did not pro- 
vide for protection of sound recordings as works in themselves, distinct 
from the musical or literary works recorded. The justice of providing 
for their protection against unauthorized duplication for sale has been 
recognized almost universally, and successive bills for general copy- 
right law revision have provided that protection. 
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Enactment of the general revision bill has been held up because of 
other issues, but the rampant growth of “record piracy” prompted the 
Congress to extract from that bill, for immediate enactment in October 
1971, the substance of its provisions to protect sound recordings against 
unauthorized duplication and distribution. 
As already mentioned, the new act, Public Law 92-140, amends the 
copyright statute to extend protection to sound recordings fixed and 
published on or after February 15, 1972. It would reserve to the copy- 
right owner-usually the company that produced the recording-the 
right to make and distribute duplicates. It would not preclude others 
from making imitative recordings of their own, although the other re- 
corder would need to deal with the copyright owner of the musical or 
literary work recorded. Nor would it impose any obligation on using 
the recording for a public performance, although the user may need to 
obtain a license for the public performance of the musical or literary 
work embodied in the recording. 
The current version of the general revision bill presently in the Sen- 
ate (S. 644,92nd Cong.) proposes to require, with certain exceptions, 
that broadcasters and others who use sound recordings for public per- 
formances pay royalties to the copyright owners who will share them 
with the performers. This is in addition to the royalties paid for public 
performances of the recorded music, shared by the composers and pub- 
lishers. No such provision was in the general revision bill passed by the 
house in April 1967 ( H.R. 2512,gOth Cong. ) . 
The new act protecting sound recordings against unauthorized du- 
plication specifies that transmitting organizations may reproduce sound 
recordings for their own use. This parallels current practice and provi- 
sions in the general revision bill in which broadcasters make tapes of 
their programs where they reproduce the sound recordings to be 
played. 
The new act requires that for a sound recording to be copyrighted, 
the copies published (or their labels or containers) are to bear a copy- 
right notice consisting of the symbol @, the year of first publication, 
and the name of the copyright owner. As in the case of other classes of 
works under the copyright law, absence of the notice can usually be 
taken to indicate that the sound recording is not protected by copy- 
right. 
Note must be taken, however, that for musical and literary works the 
copyright notice (the word “Copyright” or the symbol 0)is required 
on visual copies but not on phonorecords. Thus, unless it is known that 
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the musical or literary work embodied in a sound recording is in the 
public domain, it is prudent to assume, when considering uses of a 
sound recording, that the musical or literary work is under copyright. 
What about sound recordings made before February 15, 1972 that 
are not covered by the copyright statute? While the question has not 
been firmly settled, several courts have held that their unauthorized 
duplication for sale is unlawful under common law principles relating 
to misappropriation, or is in violation of the special criminal statutes in 
some states. 
The new act pertaining to sound recordings does not apply to the 
sound tracks of motion pictures. Videotapes and videocassettes are pre- 
sumably to be treated as motion pictures for purposes of copyright. 
Motion pictures are protected under the copyright law as a separate 
class of works, and their protection embraces public performances as 
well as reproduction. 
The recently completed international “Convention for the Protection 
of Producers of Phonograms against Unauthorized Duplication of their 
Phonograms” corresponds closely in substance with the new law en- 
acted in the United States. All countries adhering to the convention 
would protect sound recordings produced in other adhering countries 
against making, importing, and distributing unauthorized duplicates 
for sale to the public. Adhering countries would not be required to pro- 
vide protection against duplication for any purpose other than public 
distribution. Any adhering country could, if desired, require that all 
authorized duplicates bear a notice such as the new U.S. law requires. 
The convention would permit any adhering country to limit the protec- 
tion given to sound recordings in the same way as it limits the protec- 
tion given to literary and musical works. The new US.  law is in accord 
in all respects with the substantive provisions of the convention. 
The new U.S. law specifies that it will be effective only for sound 
recordings made and published before January 1, 1975. I t  was appar- 
ently the supposition of the Congress that similar provisions for the 
protection of sound recordings, perhaps with modifications, would be 
enacted before that date, either as part of the general revision legisla- 
tion or separately. 
THEEFFECTOF COPYRIGHTON USESOF SOUNDRECORDINGS 
IN ARCHIVALCOLLECTIONS 
A phonorecord (i.e., a disc, tape, or other physical object from which 
the sound recording can be played) may embody copyrighted material 
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of two distinct kinds: the literary or musical compositions of which a 
performance has been recorded, and the series of sounds constituting 
the sound recording as a work in itself. 
Perhaps the most common use made of archival collections of phono- 
records is to play them for, or allow them to be played by, individual 
listeners or small groups. As indicated, this would not be affected in 
any way by copyright. For the musical or literary works embodied in 
the phonorecord, their performance becomes subject to copyright (in 
that a performing license is required) only when the performance is 
given for a public audience and, except in the case of a dramatic work, 
someone profits from the public performance. The copyright in the 
sound recording itself is confined to its unauthorized duplication and 
does not extend to its performance in any case. 
As libraries may lend books containing copyrighted literary or musi- 
cal works, so they are free to lend phonorecords. On this point, a report 
of the House Committee on the Judiciary said about the new law: 
Many public libraries and some school and college libraries have long 
offered their patrons the service of lending sound recordings of music, 
dramatic readings, language instruction and similar works in the same 
manner in which they lend books, periodicals and other materials. Some 
of these nonprofit libraries may require the payment of a small sum for 
the use of relatively new recorded works which are, for a time, in heavy
demand. It is not the intention that the limitations on lending or renting 
contained in proposed new Section 1( f )  reach out to apply to these long- 
established practices by nonprofit libraries, When a library has acquired 
ownership of a lawful recording, the “first sale doctrine” referred to above 
leaves the library free to lend or otherwise dispose of that recording.2 
A library that lends phonorecords may know or have reason to be- 
lieve that some borrowers will make duplicates of the sound recording 
for their private collections. The library would not appear to incur any 
risk of liability on that account. The house committee report also dealt 
with home recording as follows: 
In approving the creation of a limited copyright in sound recordings it 
is the intention of the Committee that this limited copyright not grant any 
broader rights than are accorded to other copyright proprietors under the 
existing title 17. Specifically, it is not the intention of the Committee to 
restrain the home recording, from broadcasts or from tapes or records, of 
recorded performances, where the home recording is for private use and 
with no purpose of reproducing or otherwise capitalizing commercially 
on it. This practice is common and unrestrained today, and the record 
producers and performers would be in no different position from that of 
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the owners of copyright in recorded musical compositions over the past
20 years.5 
Libraries with phonorecord collections are sometimes asked to make 
a duplicate of a recording, or part of a recording, for use in teaching or 
studying. It seems clear that the fair use doctrine would apply to sound 
recordings on the same basis as it does to literary and musical works. 
To what extent then is a library justified by this doctrine in reproduc- 
ing a sound recording for such individual purposes? No specsc rule 
would be entirely reliable, A large element of good judgment must be 
exercised, but some guidelines can be suggested. 
One principle is that making a copy of an entire work or the major 
portion of a work, as a substitute for an authorized copy that is avail- 
able for purchase, would almost never be considered fair use. The 
other extreme would be copying such a small extract that the user 
should not be expected to buy the entire work for that small portion. In 
the usual case, a relatively small extract from a sound recording is 
probably all that a teacher or scholar needs for educational or research 
purposes, and supplying a reproduction of such a portion would come 
well within the bounds of fair use. 
Reproduction of a fairly large part of a sound recording, if needed 
for a legitimate purpose, could presumably be justified as a fair use 
where authorized copies are not available for purchase, as in the case 
of an older out-of-print recording. In such a case, if nothing less will 
serve the purpose, a library might well consider it justifiable to supply 
a reproduction of the entire recording. 
It is difficult to conceive a situation in which the doctrine of fair use 
would embrace the reproduction in multiple copies of copyrighted ma- 
terial embodied in or consisting of a sound recording. If multiple cop- 
ies are wanted, the proper course would appear to be to seek permis- 
sion from the copyright owners. 
A library may find it necessary to duplicate recordings in its collec- 
tions for security or preservation, and this may sometimes require that 
a recording in one form, say on a disc, be duplicated in another form, 
as on tape. Here too, the availability of phonorecords in the desired 
form for purchase from regular sources may be decisive. If the dupli- 
cate needed for security or preservation is available for purchase, it 
seems reasonable to expect the library to buy it. If it cannot be pur- 
chased, the library would be warranted in making the duplicate in the 
form required for the security or preservation of its collections. 
A few broad observations should be added about unpublished sound 
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recordings, such as recordings of folk music and oral history, that find 
their way into archival collections. Because of the complexities in- 
volved when other circumstances exist, these comments are confined to 
a situation in which the archival institution has acquired the recordings 
from the persons who made them or from others who are in a position 
to authorize their use. This assumes that these persons have obtained 
transfers or waivers from those whose performances or discourses have 
been recorded, a fact the institution will need to corroborate. Given 
this situation, the institution should have reached some understanding 
with the donors or vendors, preferably in writing, on the rights or privi- 
leges of use that may be exercised, and it should, of course, be gov- 
erned by that understanding. 
If the archival institution has been given ownership of the property 
rights in the unpublished recording, it can handle the recording as it 
wishes; it will make policy decisions about how many duplicates it will 
make or allow others to make, or about playing the recording privately 
or publicly. 
If no restrictions were imposed by the donor, placement of the un- 
published recordings with the archival institution, making them pub- 
licly accessible, could be taken to imply the donor’s consent to their 
being handled comparably to the institution’s other collections. This 
might include playing the recording for private listeners, reproducing 
extracts for teachers or scholars, and perhaps further uses in accor- 
dance with the institution’s usual practices. 
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